106 MARSHALL AND THE CONSTITUTION

at least its equivalent, and that heart was John
Marshall's. The discussion of the motion to arrest
the evidence continued ten days, most of the time
being occupied by Burr's attorneys.1 Finally, on
the last day of the month, the Chief Justice handed
down an opinion accepting practically the whole
contention of Burr's attorneys, but offering a
totally new set of reasons for it. On the main ques-
tion at issue, namely, whether under the Constitu-
tion all involved in a treasonable enterprise are
principals, Marshall pretended not to pass; but in
fact he rejected the essential feature of the Com-
mon Law doctrine, namely, the necessary legal
presence at the scene of action of all parties to the
conspiracy. The crux of his argument he embodied
in the following statement: "If in one case the

1 A recurrent feature of their arguments was a denunciation of
"constructive treason.*' But this was mere declamation. Nobody
was charging Burr with any sort of treason except that which is spe-
cifically defined by the Constitution itself, namely, the levying of war
against the United States. The only question at issue was as to the
method of proof by which this crime may be validly established in the
case of one accused of procuring treason. There was also much talk
about the danger and injustice of dragging a man from one end of the
country to stand trial for an act committed at the other end of it.
The answer was that, if the man himself procured the act or joined
others in bringing it about, he ought to stand trial where the act
occurred. This same "injustice*' may happen today in the case of
murder!